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1. When protester is aware t h a t  s o l i c i t a t i o n  f o r  
s u b c o n t r a c t  h a s  been  c a n c e l e d ,  b u t  d o e s  n o t  
know why u n t i l  i t  r e c e i v e s  copies o f  corres- 
pondence between a g e n c y  and p r ime  o p e r a t i n g  
c o n t r a c t o r  unde r  Freedom of I n f o r m a t i o n  A c t  
r e q u e s t ,  protest  a l l e g i n g  t h a t  c a n c e l l a t i o n  
was u n r e a s o n a b l e ,  f i l e d  w i t h i n  10 working  
d a y s  o f  receipt  o f  c o r r e s p o n d e n c e ,  is  
t i m e l y .  

2. When r e c o r d  d o e s  n o t  s u p p o r t  a g e n c y ' s  s ta te-  
ment t h a t  e v a l u a t i o n  c r i t e r i a  and p r o c e d u r e s  
were d e f i c i e n t ,  GAO w i l l  s u s t a i n  protest  
a g a i n s t  prime o p e r a t i n g  c o n t r a c t o r ' s  c a n c e l -  
l a t i o n  o f  s o l i c i t a t i o n  f o r  s u b c o n t r a c t  upon 
a g e n c y ' s  recommendat ion.  

3. I n  d i r e c t  f e d e r a l  p r o c u r e m e n t ,  o n l y  a r eason-  
ab le  bas i s  ( a s  opposed  to  a c o m p e l l i n g  
r e a s o n )  is r e q u i r e d  f o r  c a n c e l l a t i o n  o f  a 
n e g o t i a t e d  s o l i c i t a t i o n .  I n  G A O ' s  o p i n i o n ,  
however ,  t h e  same r e a s o n a b l e  bas i s  s h o u l d  
e x i s t  b e f o r e  a g e n c y  recommends t h a t  a prime 
o p e r a t i n g  c o n t r a c t o r  c a n c e l  a n e g o t i a t e d  
s o l i c i t a t i o n  f o r  a s u b c o n t r a c t .  

4.  When s p e c i f i c  government  recommendat ion h a s  
c a u s e d  prime o p e r a t i n g  c o n t r a c t o r  t o  b r e a c h  
d u t y  t o  e v a l u a t e  s u b c o n t r a c t o r ' s  proposal 
f a i r l y ,  GAO w i l l  recommend t h a t  agency  
i n s t r u c t  prime t o  award o f f e r o r  proposal 
p r e p a r a t i o n  costs;  agency  u l t i m a t e l y  w i l l  
bear t h i s  e x p e n s e  u n d e r  prime's cost-  
r e imbursemen t  t y p e  c o n t r a c t .  
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The J.C. Yamas Company protests the cancellation of 
request for proposals SS-10329, for construction of 
oil field facilities at the Department of Energy's (DOE'S) 
Naval Petroleum Reserve No. 1 (Elk Hills) in California. 
Williams Brothers Engineering Company, DOE's unit operator, 
canceled the solicitation upon DOE's recommendation 
following the agency's refusal to approve a proposed 
subcontract award to Yamas. We sustain the protest. 

The facts are not in dispute. The solicitation, 
issued November 3, 1982, covered labor, equipment, and 
incidental materials for installation, repair, and modifi- 
cation of natural gas handling and processinq facilities at 
the installation. By amendment, Williams extended the due 
date for proposals to December 7, 1982, and amplified the 
evaluation criteria contained in the original solicita- 
tion. 

Of six offers received and evaluated under the amended 
criteria, Yamas earned the highest number of technical 
points, 5 5 . 7  of a possible 60. The record indicates that 
following a favorable pre-award survey, Yamas met with 
Williams and executed a subcontract on December 30, 1982; 
the firm apparently was advised that DOE approval was 
required and that following this, it could expect to 
receive a notice to proceed in early January. 

On January 23, 1983, however, the director of the 
Naval Petroleum Reserves in California informed Williams 
that DOE disapproved the proposed subcontract. DOE advised 
Williams that it had "significant doubts" as to the 
objectivity of the technical evaluation process, and that 
it found the transition from the amended criteria to the 
evaluation of proposals too generalized to support their 
ranking. DOE also objected to the fact that Yamas had been 
advised that it was the highest-ranked offeror before the 
agency had approved the award, and to the fact that 
Williams' field personnel had participated in the evalua- 
tion. 

DOE therefore recommended that Williams either cancel 
the solicitation and "objectively rewrite the award and 
evaluation criteria'' or ''evaluate the proposals based 
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solely on the submission or nonsubmission of the data 
requested in the addendum." On February 4, 1983, Williams 
advised all offerors that the solicitation had been can- 
celed due to changed requirements in the scope of work. 

After numerous discussions with Williams, Yamas 
protested the cancellation to the director of the Naval 
Petroleum Reserves in California on February 24 and to our 
Office on March 14, 1983. DOE asserts that the protest is 
untimely under our Bid Protest Procedures, 4 C.F.R. 0 21.2 
(19831, which require filing within 10 days after the basis 
for a protest is known or should have been known, whichever 
is earlier. In this case, DOE argues, the 10 days began to 
run with the February 4 cancellation or, at the latest, on 
February 18, when Williams advised Yamas--which had been 
arguing, among other things, that it actually had been 
awarded a subcontract--that in Williams' opinion, no sub- 
contract existed. 

As Yamas points out, however, the primary basis for 
its protest to our office is the allegedly improper can- 
cellation. Yamas states that it did not learn that DOE 
lacked a valid reason for its disapproval of the subcon- 
tract--the event that led to the cancellation--until Febru- 
ary 22, 1983, when it received information in response to a 
Freedom of Information Act (FOIA) request. Yamas therefore 
believes its protest is timely. 

We agree. Under our procedures, if a protest ini- 
tially is filed with a contracting agency, any subsequent 
protest to our Office must be filed within 10 working days 
after initial adverse agency action. 4 C.F.R. 0 21.2(a). 
We have held, however, that if a protest based entirely on 
FOIA materials is filed within 10 working days of receipt 
of those materials, it is timely. - See Drinkwater Engineer- 
ing, Inc., B-209386, March 14, 1983, 83-1 CPD 248. In this 
case, Yamas did not know the basis of its protest, i.e., 
DOE'S reasons for refusing to approve the subcontract and 
recommending cancellation, until it received copies of the 
correspondence between DOE and Williams. Since Yamas pro- 
tested to the director of the Naval Petroleum Reserves 
within 10 days after receipt of that information, and to 
our Office within 10 days after the director advised it, by 
letter of March 4, 1983, that he would not intervene in 
what he characterized as a matter between Yamas and 
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Williams--which c o n s t i t u t e d  i n i t i a l  a d v e r s e  agency  
act ion--we w i l l  c o n s i d e r  t h e  protest .  

I n  i t s  report  t o  o u r  O f f i c e ,  DOE p o i n t s  o u t ,  i n  
c o n s i d e r a b l e  d e t a i l ,  t h a t  t h e  l a n d s  w i t h i n  t h e  Naval  
P e t r o l e u m  Rese rve  N o .  1 are p a r t i a l l y  owned by Chevron 
U . S . A . ,  I n c .  ( f o r m e r l y  S t a n d a r d  O i l  o f  C a l i f o r n i a ) .  T h i s  
company, w i t h  DOE, c o n t r o l s  t h e  committee t h a t  d e t e r m i n e s  
t h e  work to  be pe r fo rmed  by W i l l i a m s ,  p a y s  a p r o p o r t i o n a t e  
s h a r e  o f  t h e  costs o f  u n i t  o p e r a t i o n ,  and is e n t i t l e d  t o  a 
" p a r t i c i p a t i n g  p e r c e n t a g e "  o f  p r o d u c t i o n ,  t h e  agency  
s ta tes .  

Whi le  t h i s  is a n  i m p l i c i t  c h a l l e n g e  to  our j u r i s d i c -  
t i o n ,  w e  d o  n o t  b e l i e v e  C h e v r o n ' s  j o i n t  o w n e r s h i p  and 
c o n t r o l  p r e v e n t s  o u r  r e v i e w  o f  t h e  protest .  Our r a t i o n a l e  
f o r  r e v i e w i n g  p r o c u r e m e n t s  by f e d e r a l  g r a n t e e s ,  e x p r e s s e d  
i n  o u r  P u b l i c  Notice a t  40 Fed. Reg. 42407 ( 1 9 7 5 ) ,  is t h a t  
s u c h  r e v i e w  is c o n s i s t e n t  w i t h  o u r  s t a t u t o r y  o b l i g a t i o n  t o  
i n v e s t i g a t e  t h e  receipt ,  d i s b u r s e m e n t ,  and a p p l i c a t i o n  o f  
p u b l i c  funds .  S i n c e  s i g n i f i c a n t  f e d e r a l  f u n d s  are i n v o l v e d  
i n  t h e  o p e r a t i o n  of Nava l  P e t r o l e u m  R e s e r v e  N o .  1, w e  
b e l i e v e  t h e  same r a t i o n a l e  is a p p l i c a b l e  h e r e .  

Moreover ,  DOE d o e s  n o t  i n d i c a t e  t h a t  Chevron i n  a n y  
way p a r t i c i p a t e d  i n  t h e  d e c i s i o n  t o  d i s a p p r o v e  t h e  proposed 
s u b c o n t r a c t  w i t h  Yamas or j o i n e d  i n  t h e  recommendat ion t o  
c a n c e l  t h e  s o l i c i t a t i o n .  The o w n e r s h i p  q u e s t i o n  is  
t h e r e f o r e  n o t  r e l e v a n t  t o  t h e  i s s u e s  r a i s e d  by t h e  
protester .  

A d d r e s s i n g  t h e  merits o f  Yamas' c o n t e n t i o n  t h a t  DOE's 
a c t i o n s  were a r b i t r a r y  and  c a p r i c i o u s ,  w e  f i n d ,  f i r s t ,  t h a t  
t h e  record d o e s  n o t  s u p p o r t  W i l l i a m s '  i n i t i a l  s t a t e m e n t  t o  
o f f e r o r s  t h a t  t h e  c a n c e l l a t i o n  was due  t o  a change  i n  t h e  
scope of work. T h e r e  is a b s o l u t e l y  no e v i d e n c e  o f  a change  
i n  r e q u i r e m e n t s  i n  a n y  o f  t h e  mater ia l s  s u b m i t t e d  to our 
Off  ice. 

N o r  d o e s  t h e  r e c o r d  s u p p o r t  DOE's c o n c l u s i o n s  t h a t  t h e  
e v a l u a t i o n  c r i t e r i a  and p r o c e d u r e s  were d e f i c i e n t .  DOE 
asserts t h a t  Williams a c t e d  i m p r o p e r l y  by i s s u i n g  t h e  
s o l i c i t a t i o n  a t  t h e  same t i m e  t h a t  i t  s u b m i t t e d  i t  t o  DOE 
f o r  a p p r o v a l ,  s i n c e  W i l l i a m s '  Pol ic ies  and P r o c e d u r e s  
Manual r e q u i r e s  pr ior  a p p r o v a l .  N e v e r t h e l e s s ,  a l t h o u g h  
f o r m a l  a p p r o v a l  was n o t  g i v e n  u n t i l  e a r l y  J a n u a r y ,  a f t e r  
o f f e r s  had been  r e c e i v e d  and e v a l u a t e d ,  DOE d i d  approve  t h e  
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original evaluation criteria. As amended, the solicitation 
gave additional specific details as to what would be 
considered in determining technical competence, as well as 
a numerical breakdown of the points to be awarded on each 
sub-criterion. The offeror who ranked highest on these 
technical factors was to receive the maximum allowable 
number of points, - i.e., 60, with the remaining 40 points 
allocated to cost. The amendment provided: 

"1. Written Narrative (25 Points) 

"A.  2 Points Should include a proposed 
(Organization) table of the organization 

or its equivalent, plus 
how it plans to do the 
work. 

"B. 3 Points Indicate the approximate 
(Experience) dollar value of 'example' 

work/activities as well 
as number of people 
involved. Should include 
scope of experience of 
work (technical/field/ 
planning/completion 
dates, where appropri- 
ate.) 

"C. 2 Points Should also include 
(Experience) descriptions of any work 

activities involving com- 
plex processes. 

I' D . 6 Points Needs to provide informa- 
(Background) tion as to how well 

established the company 
is, that is: when estab- 
lished, services offered, 
forces available and 
equipment available, and 
where located. Include 
location of main shop(s) 
and code certification. 
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2 . 

"E. 7 P o i n t s  T h i s  d e s c r i p t i o n  s h o u l d  
( F i e l d  d e t a i l  t h e  e n g i n e e r i n g  
C a p a b i l i t y )  B/M p r e p a r a t i o n  and 

material t a k e o f f ,  a s  w e l l  
as i n d i c a t e  a b i l i t y  to  
p r e p a r e  f i e l d  s k e t c h e s  
and d o  ' l a y - o u t '  workf  
and p l a n n i n g .  

'IF. 5 P o i n t s  Shou ld  i n d i c a t e  a b i l i t y  
( P l a n n i n g  to  operate a n  o f f i c e ,  
and Adminis- p r o p e r l y  s t a f f e d  (c le r i -  
t r a t i v e  Con- c a l )  and  c o n t r o l l e d .  
t r o l l  

Detai led Resume ( 3 5  P o i n t s )  

"A. 20 P o i n t s  P r i m a r y  S u p e r v i s o r  

I'B . 1 5  P o i n t s  S e c o n d a r y  S u p e r v i s o r  

T h i s  p e r s o n  [ t h e  p r i m a r y  
s u p e r v i s o r ]  m u s t  be a n  
e n g i n e e r  or one who h a s  
d e m o n s t r a t e d  a b i l i t i e s  a s  
i n d i c a t e d  by p r e v i o u s  job 
e x p e r i e n c e s .  The p e r s o n  
m u s t  have 10  or more 
y e a r s '  p r o g r e s s i v e  
e x p e r i e n c e  i n  t h e  con- 
s t r u c t i o n  and ma in tenance  
o f  g a s  p l a n t s ,  g a s  g a t h e r -  
i n g  s y s t e m s ,  p e t r o c h e m i c a l  
p l a n t s  and r e f i n e r i e s .  
Needs e x p e r i e n c e  i n  b o t h  
u n i o n  and non-union shops .  
R e q u i r e s  'hands-on '  
e x p e r i e n c e  f o r  prime 
r e s p o n s i b i l i t y  f o r  a 
$5MM/year ma in tenance  
o p e r a t i o n  compr ised  o f  
20-30 p e o p l e  p l u s  
s u p p o r t i n g  e l e m e n t s . "  
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Under t h e s e  c r i t e r i a ,  Yamas r e c e i v e d  55.7 p o i n t s  when 
i n d i v i d u a l  e v a l u a t o r s  d i s c u s s e d  t h e i r  c o n c l u s i o n s  and 
a r r i v e d  a t  a n  ave rage  raw score. According to t h e  eva lua-  
t i o n  formula ,  t h e  f i r m  t h e r e f o r e  was awarded t h e  maximum 
t e c h n i c a l  score o f  60. 

W e  are puzz led  by D O E ' s  s t a t e m e n t  t h a t  t h e  t r a n s i t i o n  
from t h e  amended c r i t e r i a  t o  t h e  e v a l u a t i o n  o f  p r o p o s a l s  
was too g e n e r a l i z e d  t o  s u p p o r t  t h e i r  r a n k i n g ,  and by D O E ' s  
i n s t r u c t i o n s  t o  W i l l i a m s  to  " o b j e c t i v e l y "  rewrite t h e  
c r i te r ia .  I n  o u r  o p i n i o n ,  t h e  amended e v a l u a t i o n  c r i te r ia  
are no more g e n e r a l  or s u b j e c t i v e  t h a n  t h o s e  i n  many solic- 
i t a t i o n s  i s s u e d  d i r e c t l y  by f e d e r a l  agenc ie s .  - See ,  f o r  
example,  R e l i a b i l i t y  S e r v i c e s ,  I n c o r p o r a t e d ,  B-205754.2, 
J u n e  7 ,  1983, 83-1 CPD 612; Holmes & Narver  S e r v i c e s ,  I n c . ,  
B-208652, June  6, 1983,  83-1 CPD 605. W e  f i n d  t h a t  t h e  
amended c r i t e r i a  were s u f f i c i e n t l y  d e t a i l e d  and o b j e c t i v e  
t o  a d v i s e  o f f e r o r s  o f  t h e  b a s i s  on which t h e i r  p r o p o s a l s  
would be e v a l u a t e d ,  a bas ic  procurement  requi rement .  See  
A.T. Kearney, I n c . ,  B-205898.2, February  28, 1983, 8 3 - n P D  
'190. The c r i t e r i a  themse lves  t h e r e f o r e  do n o t  p r o v i d e  a 
r e a s o n a b l e  bas i s  f o r  c a n c e l l a t i o n  of  t h e  s o l i c i t a t i o n .  

A s  f o r  a p p l i c a t i o n  o f  t h e  amended c r i t e r i a ,  w e  have 
examined t h e  d a t a  s h e e t s  completed by t h e  e v a l u a t o r s  and 
f i n d  t h a t  t h e i r  s c o r i n g  was bo th  r e a s o n a b l e  and c o n s i s t e n t  
w i t h  l i s t e d  cri teria.  F o r  example,  Yamas' h igh  r a t i n g  f o r  
a proposed pr imary  s u p e r v i s o r  w a s  based on 1 4  y e a r s  o f  
"hands on" e x p e r i e n c e ,  i n c l u d i n g  Elk H i l l s - t y p e  work, a 
d e g r e e  i n  mechanica l  e n g i n e e r i n g  from C o r n e l l ,  and a 
p r o f e s s i o n a l  l i c e n s e  from t h e  s ta te  of  C a l i f o r n i a .  W i t h  
r e g a r d  to  o r g a n i z a t i o n ,  e x p e r i e n c e ,  and f i e l d  c a p a b i l i t y ,  
e v a l u a t o r s  no ted  t h a t  i n  p r i o r  work f o r  t h e  g a s  o p e r a t i o n s  
depa r tmen t  a t  Elk H i l l s ,  t h e  f i r m  had m e t  i ts time/cost 
commitments, been c o n s c i o u s  of  s a f e t y  and made no m i s t a k e s  
i n  t h a t  area, had a " t i g h t  and e f f i c i e n t  o p e r a t i o n , "  and 
was " r e c e p t i v e  t o  and c o o p e r a t i v e  w i t h  t h e  c l i e n t . "  I n  
a d d i t i o n ,  Y a m a s  was e v a l u a t e d  as  having a l l  n e c e s s a r y  
equipment  r e a d i l y  a v a i l a b l e .  

While Yamas was n o t  t h e  lowes t -p r i ced  o f f e r o r ,  and 
t h e r e f o r e  r e c e i v e d  an  e v a l u a t e d  score of o n l y  38 ( ra ther  
than  4 0 )  i n  t h i s  area, t h e  lowest o f f e r o r  r e c e i v e d  a v e r y  
poor  t e c h n i c a l  r a t i n g .  F u r t h e r ,  Yamas' t w o  closest  com- 
p e t i t o r s  i n  t h e  t e c h n i c a l  area e a c h  had c o n s i d e r a b l y  h i g h e r  
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e v a l u a t e d  costs. Al though ,  a s  n o t e d  above ,  DOE a d v i s e d  
W i l l i a m s  t h a t  t h e  e v a l u a t i o n  was o f  d o u b t f u l  o b j e c t i v i t y ,  
w e  therefore f i n d  no  s u p p o r t  f o r  t h i s  c o n c l u s i o n  i n  t h e  
r e c o r d .  

N o r  d o  w e  b e l i e v e  t h a t  DOE c a n ,  a t  t h i s  t i m e ,  o b j e c t  
to  t h e  c o m p o s i t i o n  o f  t h e  e v a l u a t i o n  p a n e l .  The r e c o r d  
i n d i c a t e s  t h a t  DOE was a d v i s e d  i n  advance  of its member- 
s h i p ,  r a i s e d  no  o b j e c t i o n  to  t h e  i n c l u s i o n  o f  W i l l i a m s '  
f i e l d  p e r s o n n e l  t h e n  and i n  f a c t  i g n o r e d  a r e q u e s t  by 
W i l l i a m s  t h a t  DOE and Chevron s e n d  r e p r e s e n t a t i v e s  to  s i t  
on  t h e  p a n e l .  T h i s  p a r t i c i p a t i o n  a p p a r e n t l y  would n o t  have  
been  d i f f i c u l t  b e c a u s e ,  a c c o r d i n g  to  Y a m a s ,  W i l l i a m s  and 
DOE s t a f f  members occupy  t h e  same s i n g l e  s t o r y  o f f i c e  
b u i l d i n g  a t  Nava l  P e t r o l e u m  R e s e r v e  N o .  1 and have  d a i l y  
c o n t a c t  w i t h  e a c h  o t h e r .  I n  a d d i t i o n ,  i t  appears  t h a t  
f i e l d  p e r s o n n e l  would be w e l l  q u a l i f i e d  to  e v a l u a t e  p o i n t  E 
a b o v e ,  f i e l d  c a p a b i l i t y .  

I n  d i r e c t  f e d e r a l  p r o c u r e m e n t ,  o n l y  a r e a s o n a b l e  b a s i s  
( a s  opposed  t o  a c o m p e l l i n g  r e a s o n )  is r e q u i r e d  f o r  c a n c e l -  
l a t i o n  o f  a s o l i c i t a t i o n  when n e g o t i a t i o n  p r o c e d u r e s  are 
used .  American I n d i a n  H e a l t h  S y s t e m s ,  I n c . ,  B-206218, 
J u l y  1 2 ,  1982 ,  82-2 CPD 38. W e  b e l i e v e  t h a t  w i t h  DOE prime 
c o n t r a c t o r s ,  t h e  same r e a s o n a b l e  bas i s  s h o u l d  e x i s t  b e f o r e  
a s o l i c i t a t i o n  for  a s u b c o n t r a c t  is c a n c e l e d .  Given t h e  
record b e f o r e  u s ,  w e  d o  n o t  f i n d  t h a t  DOE had  a r e a s o n a b l e  
bas i s  f o r  recommending s u c h  a c t i o n  h e r e .  W e  t h e r e f o r e  f i n d  
t h e  c a n c e l l a t i o n  improper. 

I n  a s t a t e m e n t  d a t e d  October 20, 1983 ,  W i l l i a m s  s ta tes  
t h a t  s i n c e  c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n ,  i t  h a s  been 
p e r f o r m i n g  gas p l a n t  m a i n t e n a n c e  work in -house ,  e x c e p t  f o r  
s h o r t  term projects s u c h  a s  w e l d i n g  f o r  which  i t  h a s  used 
o the r  s u b c o n t r a c t o r s .  F u r t h e r ,  DOE a d v i s e s  u s  t h a t  
W i l l i a m s  d o e s  n o t  i n t e n d  t o  reso l ic i t .  Al though  remedial 
a c t i o n  i n  t h e  fo rm of r e i n s t a t e m e n t  and award  u n d e r  t h e  
improperly c a n c e l e d  s o l i c i t a t i o n  t h e r e f o r e  d o e s  n o t  appear 
to be pract icable ,  w e  are recommending t h a t  DOE i n s t r u c t  
W i l l i a m s  t o  award  t h e  f i r m  i t s  proposal p r e p a r a t i o n  costs. 
The c o u r t s  have  h e l d  t h a t  t h i s  remedy is a v a i l a b l e  when 
b i d d e r s  o r  o f f e r o r s  c a n  show t h a t  t h e  g o v e r n m e n t ' s  c o n d u c t  
was a r b i t r a r y  o r  c a p r i c i o u s ,  by  p r o v i n g  t h a t  i t  (1) a c t e d  
i n  bad f a i t h ;  ( 2 )  v io la t ed  a s t a t u t e  or r e g u l a t i o n  t h a t  
g i v e s  t h e  b i d d e r  a n  e n f o r c e a b l e  r i g h t ;  or ( 3 )  had no 
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r e a s o n a b l e  b a s i s  for  a p r o c u r e m e n t  d e c i s i o n .  - Keco 
I n d u s t r i e s  V. U n i t e d  States ,  492 F.2d 1200 ( C t .  C1 .  1 9 7 4 ) ,  
c i t i n g  C o n t i n e n t a l  B V. U n i t e d  " 

S t a t e s ,  452 F.2d. 10  l so  American 
G e n e r a l  L e a s i n g ,  I n c .  v. U n i t e d  S t a t e s ,  54 ,  58 
( C t .  C1. 1 9 7 8 ) ;  - Bayshore  S y s t e m s  C o r p o r a t i o n ,  B-183540, 
October 9 ,  1975 ,  75-2 CPD 217 ( f i n d i n g  a r e a s o n a b l e  b a s i s  
f o r  government  d e c i s i o n s  t o  c a n c e l  s o l i c i t a t i o n s ) .  

Whi le  a s u b s e q u e n t  award g e n e r a l l y  is a c o n d i t i o n  
p r e c e d e n t  t o  r e c o v e r y  o f  b i d  p r e p a r a t i o n  costs ,  James W. 
and J o a n  Car ro l l ,  PSBCA N o .  1035 ,  May 6 ,  1983,  83-1 BCA 11 
1 6 , 5 1 4 ,  w e  t h i n k  t h e  f ac t  t h a t  t h e  services s t i l l  are b e i n g  
a c q u i r e d ,  e i t h e r  in -house  or t h r o u g h  o t h e r  s u b c o n t r a c t s ,  is 
t a n t a m o u n t  t o  s u c h  a n  award. The f a c t  t h a t  it was a c t u a l l y  
Williams who b r e a c h e d  a n  i m p l i e d  c o n t r a c t  t o  c o n s i d e r  
Yamas' proposal f a i r l y  d o e s  n o t  p r e v e n t  r e c o v e r y ,  s i n c e  i n  
t h i s  case W i l l i a m s  a c t e d  o n  t h e  e x p r e s s  recommendat ion 
of t h e  Depar tmen t  of Energy ,  and  t h e  a g e n c y  u l t i m a t e l y  w i l l  
b e a r  t h e  e x p e n s e  of proposal p r e p a r a t i o n  costs  unde r  
Williams' c o s t - r e i m b u r s e m e n t  type c o n t r a c t .  C f .  J .F.  Small 

83-2 CPD 89  ( f i n d i n g  no  l ega l  bas i s  f o r  payment of proposal 
p r e p a r a t i o n  cos ts  where  t h e  prime c o n t r a c t o r ,  r a t h e r  t h a n  
t h e  gove rnmen t ,  b r e a c h e d  a d u t y  t o  e v a l u a t e  proposals 
f a i r l y .  

t C o . ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-207681.3, J u l y  1 4 ,  198  3 ,  

The pro tes t  is s u s t a i n e d .  

%Qk (/e+ 

Comptroller G e n e r a l  4 of t h e  U n i t e d  S t a t e s  
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